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KAZAKHSTAN: THE COMPLIANCE OF BANKING LAW, PART OF ISLAMIC
BANKING WITH THE SHARIAH PRINCIPLES AND RULES

The Kazakhstan government was from first country in the central Asia and post-soviet countries took
initiation for amending the legislation to introduce Islamic Banking in the country. For this reason, the
government of Kazakhstan decided to promote Islamic Banking in the country therefore, it introduced
amendments into the existing legislation. The aims of this study were to analyze and find out the com-
pliancy of Kazakhstan Banking law, part of Islamic banking to the Shariah Standard of AAOIFI. Islamic
banking sector is in the beginning of its development and growth, hence the government of Kazakhstan
and banking system regulatory authority have to focus to build a competitive financing sector that to
be attractive more for Islamic finance companies, not only two by financial institutions, and to promote
attraction of investment and financing into real economy sector development of Kazakhstan through Is-
lamic banking and financing. The reason for introducing Islamic banking is to reduce any future financial
crises and to create stable economic system.
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Ka3akcraH: 6aHK 3aHHamaCbIH cakTay, wapuzar kagugaTTapbl MeH
epexeaepi 6ap ucram GaHKuHziHIK 6oAizi

KasakcraH YkimeTi OpTaAblk A3usi MEH MOCTKEHECTIK ayMakTa €H aAfallkbl OOAbIN eAre McAam
GaHKMHIIH eHAIPY YWiH 3aHHaMara e3repicTep eHrisy TypaAbl wellim Kabbiasasbl. KasakcraH YkimeTi
eAMe MCAaM OaHKMHIIH eHris3yai 6acTtamabl, COHAbIKTAH OA KOAAQHbICTaFbl 3aHHamara TY3eTyAep
eHrizeai. Ocbl 3epTTeyAiH MakcaTbl KasakcTaHHbIH, 6aHK iCiHe KaTbICTbl 3aHAAPbIH, HaKTbl MCAAM BaHK
iCiHe KaTbICTbl 3aHHamaAapbiH, AAOIFI LLlapurat cTtaHAapTTapblHa COMKECTIriH TeKkcepin, aHbIKTay
60Aabl. Kasipri TaHaa McaamablK GaHK CEKTOPbI 6Cy-AaMy HapbicbiHAQ, AemeK, KasakcTaH YKimeTi meH
6aHK XXYMeciH peTTenTiH opraHAap Kap>Kbl MHCTUTYTTapbiHA FaHa EMEC, UCAAMABIK Kap>KbIAQHABIPY
KOMIMaHMsIAQPbl YLLiH TapTbiIMAbI BOAbIN TabblIAATbIH 8pi Gacekere KabIAETTI Kap>Kbl CEKTOPbIH KypyFa
GarbITTaAybl Kepek. MCAaMAbIK GaHKMHE KoHe MCAaMAbIK Kap>KbIAAHABIPY apKblAbl KasakcTaHHbIH
Ka3ipri 3KOHOMMKACbIH AAMbITYFa MHBECTULMSIAAP TapTyFa >X8HE 3KOHOMMKAHbl Kap>KbIAQHAbIPYFa
KOPAEMAECY KepeK. McAamMAbIK BaHKMHITI eHrisyAiH 6acTbl ce6ebi — 6oaaluakTa Kap>KbIAbIK AaFAa-
PbICTapAbIH, CaHbIH a3alTy >KOHE TypaKTbl SKOHOMMKAABIK XKyHeHi Kypy. Mcaamablk, 6aHK >Kyieci eape
eH 6acTbICbl aAaMABIK, KYHABIABIKTAp MEH OAAPAbIH KEKE MYAAEAEPIH KOpFai OTbIpbIM, aAaA Tabbicka
KeTyai Makcat eteai. CoHFbl OH >XblAAbIKTa KasakcTaHAQ MYCbIAMAHAAP CaHbIHbIH apTybIMEH, €AAE
ncAam BaHKTepi MeH MCAaM Kap>Kbl OPTaAbIKTapbiHa KAXKETTIAIK apTblir OTbIp.

TyiiH ce3gep: 6aHK KbI3MeTi, KyKblk, COMKECTiK, 3aHHama, peTTey.
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ErvneTckuit yHMBEPCUTET MCAAMCKOM KYAbTYpPbl Hyp-My6apak, KasaxcraH, r. Aamarsbl
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Ka3axcTaH: co6AlogeHue 6aHKOBCKOZ20 3aKOHOGATeAbCTBA, YaCTh UCAAMCKOL
0aHKOBCKO{l gesITeALHOCTU C NPUHYJUNAMU U NpaBuAamu wapuara

MpaButeabctBo KasaxcraHa 6bIA0 NnepBbiM B LieHTpaAbHOM A3uM 1M Ha MOCTCOBETCKOM MPOCTpaH-
CTBE, KTO MPUHSA pelleHMe 3a BHECEHME MOMPaBOK B 3aKOHOAATEABCTBO O BHEAPEHMM MCAAMCKOro
6aHKkuHra B ctpaHe. o 31on npuumHe KasaxcraH HavaA NMpoABUraTh MCAAMCKOe BAHKOBCKOE AEAO B
CTpaHe 1 OblAM BBEAEHbI MOMPaBKU B CYLLECTBYIOLEE 3aKOHOAATEALCTBO. LleAbio AQHHOrO uccaepoBa-
HUSI — MPOAHAAM3MPOBaThb U MPOBEPUTbL 3aKOH 0 6aHKOBCKOM AeAe B KaszaxcTaHe, B 4aCTu MCAAMCKOro
6aHKMHra, Ha cooTBeTcTBUe wapuatckum ctaHaapTam AAOIFL. Mcaamcknin 6aHKOBCKUIA CEKTOP HAaxo-
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M. Shoev et al.

AWTCS B HaYaAe CBOEro pasBuTMS M POCTa, CAEAOBATEAbHO, NMPaBUTEAbCTBO Ka3axcTaHa u opraHbl pe-
r'YAMPOBaHWs 6aHKOBCKOWM CUCTEMbI AOAXKHbI COCPEAOTOUUTLCS HA CO3AAHUM KOHKYPEHTHOIO CeKTopa
hmHaHCKMpoBaHUs, KOTOPbIN ByAeT 6oAee NpUBAEKATEAEH HE TOAbKO AAS (DMHAHCOBbLIX MHCTUTYTOB, HO
M AAST UICAAMCKMX (PMHAHCOBBIX KOMMaHUI, U COAEMCTBOBATb MPUMBAEYEHUIO MHBECTULMI U (DMHAHCK-
POBaHMs B HbIHELIHIO 3KOHOMMKY KasaxcTaHa yepes MCAAMCKMIA BaHKMHI U MCAAMCKoe (hMHaAHCUPO-
BaHue. [1pMUMHON BBEAEGHUSI MCAAMCKOrO BaHKMHIa SIBASIETCSI COKpalleHue AObIX OYAyLmMX pUHAH-
COBbIX KPU3MCOB U CO3AaHNE CTaOMABHOM SKOHOMMYECKOI C1CTEMbI. Mcaamckas 6aHKOBCKas cuctema
HalleAeHa Ha AOCTMXKEeHMeE YeCTHOrO ycrexa B CTpaHe, 3alumiias YyeAoBeyeckme LeHHOCTU U UX AMYHble
uHTepecbl. C yBeAMUYEHNEM UMCAQ MyCyAbMaH B Ka3axcTaHe 3a MoCAeAHME AECSTb AeT BO3pacTaeT Mno-
TPeBHOCTb B MCAAMCKMX BaHKaX M MCAAMCKMX (DMHAHCOBBIX LIEHTPaxX B CTpaHe.
KAtoueBble croBa: 6aHKOBCKOE AEAO, NMPABO, COOAIDAEHME, 3aKOHOAATEABCTBO, PEryAMPOBaHUE.

Introduction

The last two financial crises in the world showed
the problems surrounding the existing financial sys-
tem in the world. The financial crises forced the
decision-makers in many countries of the world to
think and search for an alternative economic system
that is more stable and will protect the economy of
their countries from future crises and assure more
stable development in the long and short term. In
this respect, Central Asian countries are not far from
existing trends in other parts of the world. They have
also been, indirectly, affected deeply by such finan-
cial crises. However, there is a strong reason that
implementation and introducing of Islamic Bank-
ing in the Islamic countries can help in achieving
the sustainable development economic goals (Peter
Knaack, 2022).

As Kazakhstan, like other Central Asia coun-
tries, was part of the Soviet Union for 70 years and
even before that they were part of the Russian em-
pire or were under its influences for a more extended
period, the legal system of Kazakhstan like other
Central Asian countries has been influenced by Rus-
sian and Soviet Union where all of them follow civil
legal system. As a result of contradiction of Islam
with core ideology of USSR further prohibition of
teaching Islamic knowledge was introduced for long
term, the country banking sectors has a shortage of
expertise about the laws and regulations of Islamic
transactions in general, with financing and depos-
iting money with the conventional banking system
in particular. After obtaining independence and in-
creasing Islamic knowledge on Haram and Halal,
Muslims conceived Riba (interest — usury), as men-
tioned in Quran, as a great sin as it is offered by con-
ventional financing institution in the Kazakhstan.

In the Central Asia, countries either introduce
new law for Islamic Banking or through introducing
amendment into the existing Banking law. Kazakh-
stan is among two countries in the Central Asian

countries which have introduced Islamic banking
through modifications to the existing conventional
banking laws. However, the existing law has ob-
stacles for developing this sector, requiring new
amendments into existing Islamic Banking law. So
far, there have not been too many studies about do-
mestic Islamic Financing with Islamic Sharia; under-
standing this needs more evidence-based research.
So, the attempt is to understand the significance of
building Islamic Banking legislation in compliance
with Islamic rules and regulations. This study can
grow insights off the legislators and regulatory bod-
ies of Kazakhstan's existing Islamic banking laws,
the nature of dealing with Islamic financing prod-
ucts, and understanding Islamic financing laws con-
cerning other legislation such as Civil Code Law.

Islamic finance is one of the world’s fastest
growing industries. The increasing success rate of
Islamic finance industry in the global arena, as well
as its acceptance as an effective instrument for fi-
nancing, is predicated on the presumption that Is-
lamic financial institutions operate more ethically,
thus upholding a higher moral standard and result-
ing in risk moderation and lower moral hazards
(ZICO Shariah, 2020).

Justification of the Choice of Articles and
Goals and Objectives

As experienced Islamic Banker and work-
ing for more than 10 years in Kazakhstan Is-
lamic Banking market and facing difficulties in
implementing the Shariah requirements in Islamic
Banking transaction as well as difficulties to de-
velop new product for our business, it made the
authors to choose this topic in order to find solu-
tion and help in development Islamic Banking in
Kazakhstan. The main objective is to define the
problems in legislation related to Islamic Banking
and suggestion practical solution to rectify those
problems.
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Scientific Research Methodology

The method of present study is legal research
which is used comparative review of Kazakhstan
Islamic banking law to find out its relevancy to the
Shariah requirements in accordance to the primary
source of Islamic law principles. As mentioned, I
have compared Kazastan Islamic banking law with
the Shariah standards of AAOIFI as well as the ex-
isting practice of other countries such as Malaysia
and Oman. In addition, I have also compared Ka-
zakhstan Islamic Banking law to the countries of
Tajikistan purposefully to determine which one of
them is has strong points of compliance with the
Shariah principles and rules in general and with the
Shariah standards of AAOIFI in particular.

Main Part

The principles and rules of Islamic finance and
banking regulated under Islamic commercial law,
which derived from two sources — primary and sec-
ondary. The primary sources are based on revela-
tion. As mentioned earlier, these are the Quran and
Sunnah/Hadith. These sources are not subjected to
any change or alteration. In the hierarchy, the Quran
is prevailing over Hadith of Prophet Muhammad.
Any decision by secondary source shall not violate
the ruling and principles mentioned in the primary
sources. The secondary sources are based on human
interpretation and reasoning (Study lecture notes,
2022). It shall be derived from primary sources and
shall not contradict to them. When a particular deci-
sion or authority related to a specific case does not
found in the Quran or the traditions of the Prophet
Muhammad, then the accepted methodology is to
undertake legal reasoning and interpretation to find
out the answer.

The articles in the relation to main question of
our topic which is the Islamic financing legislation
and its implementation issues in Kazakhstan as well
as degree of compliance with Shariah Standards of
Accounting and Auditing Organization of Islamic
Institution (AAOIFI) is not available. However, the
material on other matters of Islamic financing are
available but in few. The local scholar either due to
lack of knowledge either in Islamic laws or imple-
mentation and practical aspect did not write much
article on the topic even due these articles are not re-
lating to our topic (Baidaulet, 2019: 21). In my opin-
ion even these kinds of literature which not relate
to our topic could explain the existing situation to
some extend and challenges which are facing devel-
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opment of Islamic Banking in Kazakhstan. Hence
the researchers made efforts to find responses to the
following questions:

1. Why the rise of Islamic finance in post-co-
lonial market building in central Asia and Russia?

2. Islamic Banking in Kazakhstan Law

The article is on “The Rise of Islamic Finance
in Post — Colonial Market — Building in Central
Asia and Russia” which has been written by scholar
Davinia Hoggarth (2016) that analysis from politi-
cal aspect the development of the Islamic Banking
in this region. According to this scholar, in central
Asia, the introduction of Islamic finance in the post-
colonial era revolutionized the discourse among the
state, economy, and the Islamic religion by collaps-
ing materialistic and symbolizing status quo. Further
she says on the reason of rise of Islamic Banking
is that nations prefer to establish its own financial
strategy and identities by ending its colonial inheri-
tances through establishing multi dimension finan-
cial system (Noggarth, 2016).

In justifying other reason for rising of Islamic
financing in Central Asia is 84 million Muslim pop-
ulation in region but it is not for “the appeasement
of religious groups” it is part of project for develop-
ment of faith identify where in my opinion she is
wrong as for Muslim it is not acceptable to make
segregation between the faith identity and financial
and non-financial transaction. I assume such conclu-
sion due to lack knowledge of correctly understand-
ing principles of the Islam. She further analyze the
justification of increasing of Islamic financing due
to creation of multi dimension economy away from
the influencing of the Russian and connecting to
global Islamic economics however for rising Islamic
financing in Russian itself it returning for alternative
source of investment after the imposing of sanction
from western countries through attracting of invest-
ment from Islamic countries into Russian economy
where in my opinion attracting of the investment is
one reason but increasing of knowledge of Muslim
about dealing with conventional is Haram and also
increasing of role Muslim in economic and political
life of the Russian where it will bring the Islamic
Banking to the spot. According to her, there some
academic writing against using religious in market
growth where it may lead to unrests in the society,
however, there is negative relation in regarding to
growth of Islamic banking and “civil disobedience”
by the religion groups. In the following part of the
article the author explains another reason for intro-
ducing of Islamic banking in Central Asia countries
could be for the political purpose and for branding
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of culture with history of countries before coloniza-
tion. The article generally intended for political aim
rather than analyzing legally and financially devel-
opment of Islamic banking and finance in the region.

The next article is on Islamic Banking in Ka-
zakhstan Law written by (Maggs 2011) and the
author started his article from history and current
situation of Islamic banking in Kazakhstan. The
aim from article is to discuss the implication of
regulation Islamic Banking in Kazakhstan. Further
discussing some principles of Islamic banking and
finance such prohibition of interest and ban of profit
without risk but the author further questioning why
some transaction still permissible as it was in the
pass, such selling in different, without providing
justification why it shall be banned if it was permis-
sible. There is no text from Quran and Saying of
Prophet Muhammad on such requirements, while in
the Holly of Quran from Allah is clearly stated that;

“Those who take riba (usury or interest) will not
stand but as stands the one whom the demon has
driven crazy by his touch. That is because they have
said: “Sale is but like riba’’, while Allah has permit-
ted sale, and prohibited riba. So, whoever receives
an advice from his Lord and desists (from indulging
in riba), then what has passed is allowed for him,
and his matter is up to Allah. As for the ones who
revert back, those are the people of Fire. There they
will remain forever”, (Quran, 2: 275,) (Translation
of Quran By Mufti Taqi Usmani, 2022)

In addition, similar to this issue in terms of per-
missibility transaction in Islamic perspective a Ha-
dith which is narrated by Ibn Mas’ud from Prophet
Muhammad following as;

"The Messenger of Allah (SWT) cursed the one
who consumed Riba, and the one who charged it,
those who witnessed it, and the one who recorded
it" (Ibn Hajar al- Asqalani, 1429. Imam Tirmidhi,
No. 1206).

As detailed above, this author further discusses
the different opinion of scholars on acceptability or
no acceptability of some multiple transaction (Maggs,
2011). For instance, the author give product auto fi-
nancing and requirement of the Shariah for the bank
“take title to the goods and selling them to the client
on credit” and for avoiding fluctuation of the price
between buying from the supplier and selling to the
customer, the author suggest the customer appoint the
bank to be its agent to conclude Murabaha agreement
“within a minutes” where such action is permit by
Banking law, part of Islamic Banking, for the Islamic
Banks under Article 52-11. However, general under-
standing of law is about the deposit where the bank

will be agent of the customer for investing it is money
however it does not apply for being the agent of the
customer in executing of the Murabaha agreement/
transaction and also it is worth to note that the sug-
gested structure contradicts with Shariah Standard of
AAOIFI where it is restrict appointing of customer to
be the Bank agent in very exception case and appoint-
ing of the bank to conclude Murabaha is not accept-
able by the Shariah standard as well as majority of
the scholars and the provided example product “Walk
in — Drive Out” Al Hilal Bank is not based on agency
where the bank in majority case used be the owner of
the car for a while before selling it to its customer on
the Murabaha bases. It worth to mentioned that such
product is not offered by Al Hilal Islamic Bank in
Kazakhstan.

The author further put question on the invest-
ment or financing where the indirectly relate to non-
Shariah compliance business such alcohol, port and
etc. where the decision for entering to such busi-
ness is depend on the Islamic Finance Principle
Board (Shariah Board) (Mufti Ismail Ebrahim De-
sai, 2019). From my experience Islamic Bank try to
avoid direct and indirect relation to finance business
which dealing clearly in prohibited transaction from
aspect where the income from such businesses may
be forfeited and it may carry reputation risk for the
banks where may lead to lose confidence of custom-
er in compliance of the transactions of the bank, in
general, to the Shariah principles. The author further
provide justification for not introducing “Islamic
Window” in Kazakhstan is influence of some bank
from UAE for not having competition in local mar-
ket from potential local Islamic window of conven-
tional banks, whereas per my information at time the
law was passed and approved by Kazakhstan parlia-
ment there was no any intention in AL Hilal Bank
to make investment in Kazakhstan financial market.
In my opinion there are could be other the reasons
where one of them could be Shariah strict require-
ments and condition for having an Islamic window
in conventional and difficulty to apply and imple-
ment those requirements. In justifying for not intro-
ducing insurance for the depositors of Islamic Bank,
is nature of high-risk investments where “insurance
would be highly inappropriate. From my experience
the reason for not participating is nature insurance
scheme for Banks in Kazakhstan where it is based
on conventional insurance which contradicts with
other Islamic Banking law of Kazakhstan and Sha-
riah principles and rules.

These days, most Muslim countries follow either
common or civil law structures in doing financial
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transactions. However, their legal systems do not
have specific laws/statutes that support the unique
features of Islamic financial products. In this situ-
ation, they require particular rules and regulations
that can support and promote the Islamic financing
industry. Above that, Kazakhstan had modification
to the current Banking law. From my experience
working with Islamic Banks in Kazakhstan, even
after two-time amendments, the current banking law
for Islamic banking needs detailed codification of
the law, including Islamic principles for financial
transactions and the administrative procedures for
carrying out these activities. In the case of the com-
mon law, the system has more room to maneuver
in terms of evidence/witness. The principal source
of law is jurisprudence for drawing law, or source
of the law is a case in which Islamic contracts and
transactions for Islamic Banking. This law will give
the provisions in a legal document more weight, ir-
respective of other considerations such as material-
ity or fairness.

Result and Discussion

The first Shariah required amendments to con-
ventional banking laws was done in 2009. After
that, the government incorporates two more chang-
es: First amendments related to introducing Wakala
deposit and commodity Murabaha into the legisla-
tion to avoid taxation on these products and also to
provide one level playfield for Islamic and conven-
tional banking. The Second amendments were for
Sukuk issuance by the government of Kazakhstan
on the basis of government property. After the above
two changes, there are still noncompliance issues
with Shariah principles and laws, taxes. In regard
of regulations of National Bank on Islamic banking
transactions, there are no regulations on products
however there is a regulation on prudential norms.
Therefore, in our research, we only concentrate on
Banking law, Islamic Banking part.

1. The law determined in clause 52.1, con-
cerning the activities of Islamic banks, only opera-
tions which were prohibited and left for the Shariah
Board to determined actions of Islamic Banks:

The Law states: “Article 52-1. Requirements
to the Islamic Banks Activities. Islamic Bank shall
have no right to charge remuneration in the form of
interest, to warrant return of the investments deposit
or income on it, to finance (credit) the activity con-
nected with production and (or) trade of tobacco
products, alcoholic beverages, arms and ammuni-
tion, gambling industry, as well as other types of
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business activity, financing (crediting) of which
is interdicted by the Council on Islamic Financing
Principles. Council on Islamic Financing Principles
shall have a right to additionally determine other re-
quirements to the activity of Islamic Bank binding
upon Islamic Bank” (Law of the Republic of Ka-
zakhstan on Bank and Banking Activities).

The last paragraph of the law gives the Sha-
riah Board authorities to determine other activities
(products) which possible for an Islamic Bank to
conduct. According to Shariah principles and rules,
the Islamic Bank, as a trading company, may lead
all types of buy and sell, and all kinds of sales (spot
and deferment sales). It may also perform all sorts
of leasing such as financial, operational and servic-
es lease and lease of an existing asset or specified
assets. It may also participate in the partnership,
Mudarabah and Wakala activities. It may also con-
duct other banking activities such as LGs and LCs,
and Shariah compliance treasuries products. In
general, Islamic Bank is a trading company which
is also capable of providing banking products and
services which are offered by any conventional
financing institution as per parameter of Shariah
principles and rules. In this respect, it is worth to
mention that the Shariah Board has the right to
determine and develop a new product. However,
any approved product requires tax treatment where
it needs again to incorporate any newly approved
product into the law in order, the tax authority has
to accept it otherwise there will be tax implication
which may increase the cost of the financing for
Islamic. It will not create one level of field play be-
tween conventional and Islamic banks. Therefore,
the law does not have a mechanism for approving
a new product by an Islamic Bank in Kazakhstan.
It was better to provide a general treatment for tax
matters based on nature of Islamic products hence
Islamic bank will have right to develop a new prod-
uct within those generally approved limits without
introducing a new amendment to legislation for
each new products of an Islamic Bank. The tax will
be paid on income of the Islamic banking regard-
less of the types of products’ profit earned as we
saw it in the example of Singapore amendments to
its law.

2. The other issue is in article 52.5 (3) of the
banking law in the mentioned banking activities
which are also permitted of Islamic Banks with the
exclusion of factoring and forfeiting which noncom-
pliance to Shariah board. The law states:

“3. Islamic Bank shall have the right, if it is pro-
vided by the Charter, to perform some banking and
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other operations specified in Article 30 hereof, fol-
lowing the requirements specified in Article 52-1 of
this Law, except the following:

1) Factoring operations: acquisition of rights
to demand payment from the buyer of the goods
(works, services) with acceptance of risk of non-
payment;

2) Forfeit operations (forfeiting): payment of the
bonds of the buyer of the goods (works, services) by
purchase of the bill without a turn to the seller.

Council on Principles of Islamic Financing has
the right to recognize the separate bank and other
operations provided by Article 30 of this Law as
non-complying to the principles specified in Article
52-1 of this Law".

The above-referenced law refers to article 30 of
banking law which has other activities, are also non-
compliance with Shariah principles and rules such
as discounting of bills and borrowed money opera-
tion. However, the Islamic section only excluded
factoring and forfeiting activities. Here is the con-
tradiction to Shariah principles clause which are not
banned for Islamic banking as per Article 30.

“f) Accounting operations: account (discount)
of the bills of exchange and other promissory notes
of legal entities and individuals;”

“g) Borrowed operations: granting of credits in
money terms under conditions of payment, urgency
and re-currency;”

“1) Bank trust: management of money chose in
action on real-estate loans and affined precious met-
als in the interests and upon instruction of trustier;”

“l) Pawn operations: granting of short-term
credits on the security of deposited convertible se-
curities and other movables;”

The above sub-articles of article 30 contradicts
to the principles of Islamic banking prohibits the
interest which is an essential element of borrowing
and lending in the banking sector. The amended law
of Islamic banking did not exclude them for Islamic
Banking, as we have already discussed the prohibi-
tion of interest either for loan giver (deposit) or bor-
rower above and narrated a verse from Holy Quran
and saying of Prophet Muhammad.

3. The next obstacle for the development
of the Islamic banking as per article 52.6, Islamic
banking, part of current Banking Law, does not per-
mit Islamic Bank to provide saving deposits with
paying of the profit to its customer. According to
the law, traditional saving deposit in a conventional
bank must be guaranteed by the bank with its in-
terest according to civil law hence Islamic bank-
ing's saving deposit according to Shariah standard

must not be guaranteed either under Mudarabah or
Wakala deposit products. As per banking law, Is-
lamic Bank can offer savings account; however, it
may offer but has similar nature of current account
where the bank guarantee payment of the principal
amount on demand but without any profit payment
to the customer. Restriction on saving creates ob-
stacles for an Islamic Bank to attract cheap funding
for Islamic banking and also it does not create one
level field play between Islamic banks and conven-
tional Islamic Banks. For example, below point is
extracted from Malaysia Islamic Banking law, as it
defines the Islamic Banking activities as "Islamic
banking business” where the businesses are

(a) accepting Islamic deposits on current ac-
count, deposit account, savings account or other
similar accounts, with or without the business of
paying or collecting cheques drawn by or paid in by
customers; or

(b) accepting money under an investment ac-
count; and

(c) provision of finance; and

(d) such other business as prescribed under sec-
tion 3.” (Islamic Financial Services Act, 2013).

The above Islamic banking law of Malaysia
allows the country’s banks to keep saving deposit
money from its customers. The same is provision
is available in Tajikistan Islamic banking law un-
der the section defining “Islamic Deposit or Islamic
Saving” (Law of the Republic of Tajikistan on Is-
lamic Banking Activities, 2014). Also, in Oman’s
legislation for Islamic banking, attracting saving de-
posits is mentioned under Banking activities defini-
tion. The law states:

"Banking business is the undertaking as the prin-
cipal and regular course of business conduct, as such
business conduct may be defined and interpreted by
the Board of Governors of the Central Bank, any
one or more of the following activities or such addi-
tional activities as may be specifically authorized in
amendments to this Law or by the Board of Gover-
nors of the Central Bank in a license issued pursuant
to this Law: the operation of receiving monies as
demand or time or savings deposits; the opening of
current accounts and credits; the unsecured loan of
money or extension of credit; the loan of money on
personal, collateral or real property security; opera-
tion of credit card business; the issuance and negoti-
ation of letters of guarantee and letters of credit; the
payment and collection of checks, orders, payment
vouchers and other negotiable instruments; the ac-
ceptance, discounting and negotiation of notes and
promissory notes and other negotiable instruments;
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the sale and placement of bonds, certificates, notes
or other securities; the acceptance of items for safe-
keeping; the exercise of fiduciary powers; the un-
dertaking of Investment and Merchant Banking and
other Financial activities which may include but not
be restricted to corporate finance, project finance,
investment brokerage and investment advisory ser-
vices, investment management, the underwriting of
securities, custodian and fiduciary services, leasing,
factoring, hire purchase financing and any other
similar activities approved by the Board of Gover-
nors as banking business or the purchase, sale and
exchange of foreign and domestic currency or other
monetary assets in the form of cash, coins and bul-
lion, provided, however, that natural persons who
deal exclusively in the business of exchanging for-
eign and domestic currencies on a retail basis and
persons engaged in the operation of retail business
establishments and places of public accommodation
who exchange foreign currencies only as a conve-
nience to their customers shall not be deemed to be
engaged in the banking business (Royal Decree’s
Banking Law, 2000).

It is worth to mention that in general practice,
most countries where Islamic banking is operating,
permit all types of deposits for Islamic banking like
conventional banking under the principles and rules
of Islamic Shariah;

4. The next issue in the Banking law of Ka-
zakhstan is under article 52-8 which relates to the
sale of goods to the customers of the Bank. It does
not clearly cover all types of purchase which are
permissible according to Shariah principles and
rules. It mentioned sell which is through Murabaha
where the Bank has to disclose its profit, expense
and cost incurred for acquiring of goods. However,
according to Shariah principles and rules, especially
Shariah standard permits specific sales of the speci-
fied products to be produced by the bank in future
through Salam and Istisna. Also, in Shariah, we have
Musawamah sales where Islamic banks sell goods
without mentioning in the agreement the price, cost,
expenses which Islamic Bank has incurred in ac-
quiring of the products as well as the profit which
earned by the bank. The Musawamah, Istisna and
Salam according to Shariah standard requirement
for an Islamic Bank, does not mention the detail of
the selling price to the customer. In this regard, the
Oman Islamic Banking does not require break down
of the selling price and their law is comprehensive
that covers all types of sales under Shariah. Like
Oman law of Islamic Bank, the Malaysia law of Is-
lamic Banking also covers under articles 180, 182,
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and 186 that law only mentions "sell" or "dispose
of" for selling transaction by the Islamic bank for
any goods or property.

5. The next issues are also related to tax under
the Article 52-10 on leasing; the law permits "finan-
cial lease" or "lease ending with ownership transfer"
only and also for the corporate customer. The law
does not permit service lease for an Islamic bank as
mentioned in Shariah principles and rules and also
practiced by other Islamic Banks in other countries
according to Shariah standards of AAOIFI. Also,
the Kazakhstan Banking Law, which became super-
visory member of two international standard-setting
organizations (Accounting and Auditing Organi-
zation for Islamic Financial Institutions and Inter-
national Islamic Financial Market) mentioned that
"financial lease" and operating lease for individual
and legal entities (National Bank of Kazakhstan,
2017). However, tax code excluding the individual
customer from tax exemption and operational lease
product is also not exempted from tax for both legal
and individual customers. For the instance Malay-
sia Islamic Banking law under definition “provision
of finance” permits an individual to obtain financial
leasing or lease ending with the owner under dif-
ferent provided structures. Also, in Islamic Banking
Law of Oman under articles 66 (a & b) and articles
124 (d) permit "financial lease" for corporate and
individuals and also permit for an Islamic bank to
offer service lease. It is worth to mention that Sha-
riah standards permit for an Islamic Bank to offer all
types of leasing to its customers either corporate or
individuals (Oman Law Blog, 2012).

6. The non-Sariah compliance in concept of
Commission Agency as per Kazakhstan civil law,
where the civil law making guaranteed the payment
of principal. The Law states:

“Article 867. Rights and Obligations of the
Commission on Transaction with A Third Party;

For transactions made by the commission agent
with a third party, the commission agent shall ac-
quire the rights and becomes obligated, even if the
consignor was named in the transaction or entered
as a third party in direct relationship to the trans-
action” (Civil Code of the Republic of Kazakhstan,
1999). However, Shariah standards mentioned that
Agent under agency contract is not responsible un-
less for non-binding by the term of agreement mis-
conduct and negligence. The second issue, any ac-
tion or deed which will be conducted by the agent
on behalf of the bank, it is for principal according
to Shariah. The last issue under agency related to
tax issues mentioned in article 52.11 of Kazakhstan
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Banking law. The mentioned article relates to Agen-
cy activities of Islamic Bank. The first issue mis-
conception of the definition of Shariah compliance
agency. It is not under investment law hence it is
not recognized as an Islamic deposit; hence it is not
exempted from VAT (Civil Code of the Republic of
Kazakhstan, 1999).

Conclusion

The legislation of Kazakhstan which we men-
tioned above are taking good and positive steps to-
wards establishing a stable financial sector in Ka-
zakhstan. As discussed earlier, the Islamic banking
and finance have its specifics which contradict with
conventional financing. Therefore, the legislation
is missing the main ingredient of Islamic banking
and finance such as treatment of Islamic Banks as
a trading company which should have a right to do
all types of trading either goods or service and also
participate in partnership relation, meanwhile re-
ceiving deposits from its customers for financing its
project. The banking sector is at the beginning of its
development hence the government and regulatory
body has to focus on the following to build competi-
tive financing sector which will be attractive for the

foreign and local investors. In this respect we can
finalize the audiences:

1. As detailed earlier Islamic financing is at
the early stage of its development. Hence the reg-
ulatory body shall build mechanism in laws and
regulation which accept and adjust itself to new
growth in the sector so it will not be required to go
through lengthy steps of the amendment of laws
and other related legislation to accept new changes
and the financial sector shall be able to develop
new products.

2. The governments are required to take action
for creating one level field play in term of the tax
treatment and other duty between conventional fi-
nancing and Islamic financing for all types of Islam-
ic banking product. Otherwise, the Islamic Banking
will be more expensive and not attractive neither for
investors nor for bank’s customers. Malaysia is one
of the best examples in this regard for creating a bal-
anced system.

3. Itis crucial for Islamic financing sector that
the government should establish a working group
to amend existing legislation, particular non-Sharia
compliance clause, and the National Banks have to
take similar actions to amend regulations contain
non — Shariah compliance clauses and terms.
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